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ARGUMENT 
In accordance with Rule 57(p)(2) this Reply Brief 
will be limited to answering new matters set forth in the 
Briefs of respondents, State Farm Fire & Casualty Company 
("State Farmn) and Royal Insurance Company ("Royal"). 
I 
THE PARTY OPPOSING A MOTION FOR SUMMARY 
JUDGMENT IS NOT REQUIRED TO FILE RESPONSIVE 
PLEADINGS WHERE THE MOVING AFFIDAVIT SHOWS ON ITS 
FACE THAT THERE EXISTS A MATERIAL ISSUE OF FACT 
Respondent, State Farm asserts that since its Motion 
to Dismiss was supported by affidavit, and that appellant 
filed no responsive affidavit, appellant is precluded from 
arguing that a material issue of fact exists as to whether 
Quailbrook Condominium Company qualifies as a named insured 
under the State Farm policy. (See p. 4 of Brief of Respondent 
State Farm.) However, State Farm fails to recognize that, 
in spite of supporting affidavits, summary judgment may be 
granted only "if appropriate". Rule 56(e), Utah Rules of 
Civil Procedure. As this Court has stated: 
"Where the moving affidavit shows 
on its face that there is a material 
issue of fact, summary judgment 
may not be entered, even if responsive 
affidavits are not filed." 
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Frisbee v. K & K Construction Co. (Civil No. 18394, filed 
January 11, 1984). 
In the instant case, the Affidavit of Jerry B. Jensen 
filed on behalf of State Farm states in part: 
"3. That he has caused a search 
to be made for policies issued by 
his company to any of the plaintiffs 
above named. 
4. That the results of said search 
were that a condominium apartment 
policy was issued to Busch Development 
Corporation on August 15, 1980. 
A copy of said policy is attached 
hereto as Exhibit "A", incorporated 
by reference herein and made a part 
hereof. 
5. That no other policies concerning 
any of said plaintiffs were found.ff 
The State Farm policy attached as Exhibit "A" to the Affidavit 
clearly shows under Item 1 of the Declarations1 page the 
insuredTs name and mailing address as: 
Busch Development Corp. dba Quailbrook Condomium 
Quailbrook East Condominium Home Owners Association 
1028 Quail Vista Court 
Salt Lake City, Ut. 84117 
Obviously, the Affidavit filed by Mr. Jensen on 
behalf of State Farm is not only conclusory but misleading 
in asserting that the policy was only issued to "Busch Develop-
ment Corporation"; Mr. Jensen fails to fully describe the 
named insured as set out on the face of the policy. The 
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Affidavit and insurance policy establish that there is a 
material issue of fact with respect to who qualifies as a 
named insured under the State Farm policy. Under the circum-
stances, a responsive affidavit with respect to Mr. JensenTs 
conclusory statements is not necessary. See also Olwell 
v. Clark, 568 P.2nd 585 (1982). 
Furthermore, any affidavit submitted on behalf 
of appellant on this point would have to be supplied by an 
agent of State Farm itself. This supports appellant's argument 
that it should have been permitted to conduct discovery with 
respect to this issue, since the necessary information must 
be obtained from defendant/respondent State Farm and its 
agents and employees. 
II 
IT HAS BEEN HELD THAT AN INSURER WHICH 
SEEKS TO AVOID LIABILITY ON THE GROUND THAT 
IT WAS PREJUDICED BY THE INSURED'S FAILURE TO 
GIVE TIMELY NOTICE HAS THE BURDEN OF PROVING PREJUDICE 
The Brief of Respondent State Farm sets out three 
approaches which it suggests have been taken in various juris-
dictions to decide the defense of lack of notice interposed 
by an insurance company. However, with respect to Approach 
2 discussed by State Farm (see pp. 8-9 of Brief of Respondent 
State Farm), State Farm fails to make it clear that, under 
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this approach, the burden shifts to the insurance company 
to prove prejudice when it seeks to avoid liability based 
on late notice of a claim. A good example of this approach 
is found in Lindus v. Northern Insurance Co., 103 Az. 160, 
438 P.2nd 311 (1968). In that case, two insurance company 
defendants attempted to avoid liability on the basis that 
thejT had not received notice of a claim as soon as practicable. 
The Supreme Court of Arizona held that more than mere delay 
by the insured in giving notice of an accident is required 
to establish prejudice on the part of the insurance company, 
and that merely showing late notice fails to establish actual 
prejudice to the insurance companies. 
Respondent Royal, while acknowledging this approach, 
argues that requiring it to prove prejudice will lead to 
conjecture and speculation. Simply because a certain issue 
of fact may be a difficult one to decide should not be a 
basis for simply dismissing that issue. Other courts have 
not been deterred from requiring a showing of prejudice under 
these circumstances. This Court also has not avoided difficult 
issues of fact involved in determining the issue of liability 
insurance coverage. See Broadbent v. United States Fidelity 
and Guaranty Co., 25 Ut.2nd 430, 483 P.2nd 894 (1971). 
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^-— It is not an unreasonable burden to place on the 
insurance companies to show actual prejudice before they 
are allowed to totally repudiate their contractual obligations. 
If, as Royal suggests, insurance companies have superior 
expertise and resources for defending lawsuits, then those 
companies are better equipped to prove prejudice than an 
insured would be to prove the lack of prejudice. In the 
present case, however, both State Farm and Royal have failed 
to show in what way they have suffered actual prejudice as 
a result of the late notice of appellant's claim. The argument 
of both respondents fails to take into account that the prior 
lawsuit out of which this claim arose was vigorously investi-
gated and defended, even to the point that the Judgment in 
the prior lawsuit is presently pending on appeal in this 
Court. Under these circumstances, respondents should be 
required to do more than merely allege that they have been 
prejudiced by late notice; some evidence establishing actual 
prejudice should be required. 
CONCLUSION 
To summarize, the affidavits and insurance policies 
on file do not establish as a matter of law that Quailbrook 
Condominium Company is not a named insured under either the 
State Farm or Royal policy. Establishing the identity of 
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the named insured required further investigation through 
the means of discovery provided by the Utah Rules of Civil 
Procedure. Without such investigation and discovery, it 
cannot be said as a matter of law that the appellant in this 
action is not afforded insurance coverage under either policy. 
In addition, both respondents have failed to estab-
lish actual prejudice to their position in light of the entire 
record available regarding the prior lawsuit. Under these 
circumstances, the trial court erred in summarily dismissing 
the appellantTs claims against the respondent insurance com-
panies. 
For the foregoing reasons, the Judgments of the 
trial court granting Summary Judgment in favor of defendants/ 
respondents, State Farm and Royal, should be reversed, and 
this matter should be remanded for further proceedings regard-
ing identification of the named insured entities and the 
question of actual prejudice to the insurance companies. 
DATED this 31st day of August, 1984. 
KIPP AND CHRISTIAN, P.C. 
CARMAN E. ;KjIPP I 
KAREN J. MCtLURG J 
Attorneys for Plaintiff 
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